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death benefits tax rates
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Who is a death benefits dependant?

A death benefits dependant for tax purposes is generally:
The spouse or former spouse of the Deceased,
A child less than 18,
Any other person with whom the Deceased had an
interdependency relationship (see below)
Any other person who was a financial dependent of the
Deceased person before he or she died (see below).

Interdependency relationship
(Section 302-20 of ITAA1997)

Two persons whether or not related by family, have an
interdependency relationship if:

a) They have a close personal relationship, and

b) They live together, and

¢) One or each of them provides the other with financial
support, and

d) One or each of them provides the other with
domestic support and personal care.

Financial dependant

A financial dependant needs to demonstrate that they were

financially dependent on the deceased person just before they
died. A‘dependant’is not defined in the ITAA97 and therefore

the ATO relies heavily on case law to determine financial
dependency. It is often the case that establishing ‘financial
dependency’is not clear cut and in such cases it would be

prudent for an executor to apply for a private ruling from the

ATO for confirmation that it does apply in the beneficiary’s
case.

Capital Gains tips traps

A full main residence exemption applies to the Estate where:

The property was the main residence of the Deceased and
non-income producing at date of death, and

Land surrounding property was under 2 hectares in size,
and

The property was sold and settled within two years of the
Deceased’s date of death.

Consider if the main residence exemption would apply if the
Deceased was in aged care.

If the property was non-income producing but the
deceased elects to treat the property as their main
residence while they were in aged care, the full main
residence exemption may apply.

If the property was income producing for less than six years
whilst the Deceased was in aged care, the full main
residence exemption may still apply if an election is made.
If the property was income producing for more than six
years, a partial main residence exemption could apply.

Where the main residence is sold and settled more than two
years after the Deceased’s date of death:

If the property was occupied by a specified individual under
the terms of the Will, the full main residence may still apply.
If sold more than two years after the Deceased’s date of
death and not occupied by a specified individual, then any
growth of the asset from date of death until date of sale will
be subject to CGT.

The Commissioner may extend the two-year rule in
extenuating circumstances (application required).

Beware when Australian resident vendors sell Australian real
property after 1 July 2017 valued over $750,000.

A 12.5% non-final withholding tax will apply, unless the
vendor provides either a‘clearance, variation or exemption
certificate’ to the purchaser for Taxable Australian Real
Property of $750,000 or more.

Beware when selling off land surrounding the main
residence.

The main residence exemption may not apply where
land surrounding the main residence is sold separate to
the main residence at separate times and to different
buyers.

Foreign residents are not eligible for 50% CGT discount on
gains made from 9 May 2012.

+  Where the taxpayer is a non-resident with taxable
Australian property, the 50% discount may need to be
adjusted for assets purchased prior to 9 May 2012.

Beware of the proposal to remove the main
residence exemption for non-residents.

«  The May 2017 budget proposed the removal of the
main residence exemption on the disposal of property by
foreign and temporary tax residents when selling property
from 9 May 2017.

+  However, foreign and temporary tax residents can
continue to claim the exemption until 30 June 2019
if the property was acquired prior to 9 May 2017.

Carefully consider the tax consequences of passing CGT
assets in a Will to a non-resident Beneficiary or tax exempt
entity (unless it is a deductible gift recipient)

«  The Estate would need to pay CGT on any growth in the
post CGT assets from acquisition to date of death.

« It may be better to gift them money, pre-CGT assets
exempt assets or the main residence.

Don't forget the capital gains on collectables and personal
use assets

- Capital gains from collectables acquired for less than $500
are disregarded.

«  Capital gains from personal use assets such as boats,
furniture and electrical goods purchased for less than
$10,000 are disregarded.
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